REMARKS 

Claims 1-45 are pending in the present application. 
None of the claims has been amended in this document. 

In the Office Action mailed on June 14, 2007 the Examiner rejected claims 1-45 under 35 
U.S.C. § 102(e) and§103(a). 

Applicant respectfully responds to the Office Action, and requests that the Examiner 
withdraw the rejections of the pending claims for at least the following reasons: 

A. In paragraphs 2-3, pages 2-5, of the Office Action the Examiner rejected claims 1, 
5, 10, 13, 17, 21, 26, 28-29, 32, 34-35, 38 and 40 under 35 U.S.C. § 102(e), asserting that the 
rejected claims are anticipated by U.S. patent application publication US 2005/0145688 published 
on July 7, 2005 naming Milenkovic et al as the inventive entity ("Primary Reference"). 

B. The Primary Reference was filed as U.S. Application No. 10/750,454 on December 
29, 2003. The Primary Reference claims priority neither to an earlier provisional application, nor 
to an earlier filed nonprovisional application, nor to an "international*' application. 

C. Consideration of critical dates in connection with the Primary Reference establishes 
that the conditions of 35 U.S.C. §102, subsections (a) and (b), are not satisfied by the Primary 
Reference. Regarding § 102(a), the Primary Reference is not a patent, and was not published 
before the invention of the subject matter of the Application under examination. Regarding 
§ 102(b), Applicant restates that the Primary Reference is not a patent, and was not published more 
than one year before the filing date of the Application. 

D. Accordingly, the Examiner argues anticipation under 35 U.S.C. § 102(e). That 
section provides that an examiner may cite as a reference "an application for patent, published 
under section 122(b), by another filed in the United States before the invention by the applicant for 
patent...." However, MPEP §715 et seq. permits an applicant to file an oath or declaration to 
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establish invention of the subject matter of the rejected claims prior to the effective date of the 
reference on which a rejection is based. 

E. Applicant includes with, and incorporates by reference into, this document a 
Declaration of the inventor named in the Application. The Declaration establishes that the 
conditions of 35 LLS.C § 102(e) are not met by the Primary Reference because invention of the 
subject matter of the Application under examination occurred before the filing date of the Primary 
Reference. Accordingly, the Primary Reference is not a proper primary reference, and cannot be 
used to establish a prima facie case of anticipation. It follows, therefore, that claims 1-45 are 
patentable. 

F. In paragraphs 4-5, pages 5-9 of the Office Action the Examiner advanced the 
primary reference in combination with an auxiliary reference, namely U.S. Patent No. 5,917,433 
issued to Keillor ("Keillor Reference") to reject claims 2-4, 6-9, 11-12, 13-14, 18-20-, 22-23, 28, 
34, 39 and 42-43. 

G. Because the Primary Reference for the obviousness rejection reference fails to 
establish a prima facie case of anticipation, the auxiliary reference in combination with the 
Primary Reference cannot be used to establish a prima facie case of obviousness. 

H. Because all independent claims are patentable, it follows that all dependent claims 
are patentable. Restated, as provided in MPEP §2143.03, if an independent claim is nonobvious 
under §103, then any claim depending therefrom also is nonobvious. See also In re Fine, 837 F2d 
1071, 5 USPQ 2d 1596 (Fed. Cir. 1988). 
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Drawings 

Applicant files no corrected formal drawings with this document. 



Specification 



Applicant has included no specification amendments with this document. 



In view of the foregoing, Applicant submits that all currently pending claims in the 
application are patentable. Accordingly, reconsideration and allowance of this application are 
earnestly solicited. Should any issues remain unresolved, the Examiner is encouraged to telephone 
the undersigned at the number provided below. 



QUALCOMM Incorporated 
5775 Morehouse Drive 
San Diego, California 92121 
Telephone: (858) 651-4125 
Facsimile: (858) 658-2502 



REQUEST FOR ALLOWANCE 



Respectfully submitted, 





Richard A. Bachand 
Reg. No. 25,107 
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IN THE DRAWINGS 

Please amend the drawings as follows: None 



Attorney Docket No. 020122 
Customer No.: 23696 



2 



